What benefits do patents confer on patent holders, governments and the society at large?
Intellectual property rights have come to occupy an increasingly important place in the world today. The expression ‘intellectual property’ itself connotes a string of rights available for the protection and exploitation of technology to its maximum potential. Intellectual property law is generally understood in two categories: industrial property which concerns patents, trademarks, designs etc. and copyrights which concerns literary and artistic works. The major goals of any intellectual property system are safeguarding the rights of an inventor in his invention and facilitating economic and social growth by providing an impetus to the advancement of science and technology. 
Historical Perspective: 

Patents in some form or the other have been recognised since times immemorial. The strict literal meaning of the word patent is ‘open to the public, readily visible or intelligible’. ‘Patent’ has its origin in the term ‘Letters Patent’ which meant open letters (as distinguished from closed letters) through which the Crown conferred certain rights and privileges on one or more individuals in the kingdom. The history of patents and patent laws is generally traced to Italy, to a Venetian Statute of 1474 which was issued by the Republic of Florence. The state issued a decree by which new and inventive devices, once they had been put into practice, had to be communicated to the Republic in order to obtain legal protection against potential infringers.
A patent is a form of industrial property. A patent may be broadly described as a monopoly right conferred by the state to an inventor to industrially and commercially exploit his invention at the cost of making a complete disclosure of the details of his invention. In the Indian context, patent means the grant of some privilege, property or authority made by the Government to one or more individuals. Statutorily, patent has been defined under the Patent Act, 1970 as ‘a patent granted under the Act’.

Objects of patent law:

The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS Agreement) outlines its objectives as follows:

“The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations.”
Thus, it is clear that the entire IP system, including patent law, is ordered to ensure four broad objectives:

i. promotion of technological innovation;
ii. the transfer and dissemination of technology;
iii. the advantage of consumers and inventors;
iv. in a manner conducive to social and economic welfare.
The object of patent law has been succinctly stated by the apex court in Bishawanath Prasad Radhey Shyam v. Hindustan Metal Industries
 case as: 

‘[T]he object of patent law is to encourage scientific research, new technology and industrial progress. Grant of exclusive privilege to own, use or sell the method or the product patented for a limited period stimulates mew inventions of commercial utility. The price of the grant of monopoly is the disclosure of the invention at the Patent Office, which after expiry of the fixed period of monopoly, passes into the public domain.’

The Court of England, too, in Chiron Corporation v. Organon Technika Ltd.
 has justified the patent system in pragmatic words stating:

‘… it is generally accepted that the opportunity of acquiring monopoly rights in an invention stimulates technical progress in at least four ways.  First it encourages research and invention; secondly, it induces an inventor to disclose his discoveries instead of keeping them a secret; thirdly, it offers a reward for the expense of developing inventions to the state at which they are commercially practical and, fourthly, it provides an inducement to invest capital in new lines of production which might not appear profitable if many competing producers embark on them simultaneously…’

It is clear from the above that the patent system has lofty objectives. If operated towards securing the goals outlined above, it is clear that the system shall benefit all stakeholders- be it society, inventors or governments. However the system is not without its detractors. The opposition to the grant of patent was succinctly summarized by The Economist as:

‘…inflames cupidity, excites fraud…begets disputes and quarrels, betwixt inventors, provokes endless lawsuits, makes men ruin themselves for the sake of getting the getting privilege of a patent, which merely fosters a delusion of greediness.’

Stringent opposition to grant of patent rights is seen in developing countries, especially with regard to patenting pharmaceutical products. Inspite of the cogent arguments that may be advanced for discarding the patent system, no other system has yet been envisaged that adequately compensates acts of genius while at the same time ensures that the interests of society are not jeopardized. Dutton has suggested the following arguments for retaining and improving the patent system:

1. The contract theory: Temporary protection granted in reward for knowledge of new inventions

2. The reward theory: Inventors should be rewarded for making useful inventions and the law must be used to guarantee this reward so that inventors can receive sufficient recompense for their ingenuity.

3. The incentive theory: By constructing a framework whereby the invention is rewarded, this will act as an incentive to make new inventions and to invest the necessary time and capital. This is a forward-looking approach in contrast to the latter which is retrospective.

4. The natural law/moral rights theory: Individuals have a right of property in their own ideas and this right should be protected from being usurped or stolen by others.

Benefits conferred upon the patentee:

The patent law recognizes the exclusive right of a patentee to gain commercial advantage out of his invention. This is to encourage inventors to invest their creative facilities, knowing that their inventions would be protected by law and accordingly no one else would be able to copy their inventions for certain period (generally 20 years) during which the inventor would have exclusive rights.

Once a patent is granted, certain monopolistic rights are conferred upon the patentee, as an incentive for disclosing his invention to the public. These monopoly rights, generally for a period of 20 years, are assignable thus enabling the patentee to licence invention thereby maximizing his profit. 

Article 28 of the TRIPS Agreement provides these exclusive rights as follows:
‘Article 28: Rights Conferred:
1. A patent shall confer on its owner the following exclusive rights:
(a) where the subject matter of a patent is a product, to prevent third parties not having the owner’s consent from the acts of:  making, using, offering for sale, selling, or importing
 for these purposes that product;

(b) where the subject matter of a patent is a process, to prevent third parties not having the owner’s consent from the act of using the process, and from the acts of:  using, offering for sale, selling, or importing for these purposes at least the product obtained directly by that process.

2. Patent owners shall also have the right to assign, or transfer by succession, the patent and to conclude licensing contracts.’
Section 48 of the Patent Act, 1970 which embodies Article 28 above, provides the follows exclusive rights to the patentees:

‘48. Rights of patentees:
1) Subject to the other provisions contained in this Act, a patent granted before the commencement of this Act, shall confer on the patentee the exclusive right by himself, his agents or licensees to make, use, exercise, sell or distribute the invention in India.

2) Subject to the other provisions contained in this Act and the conditions specified in Section 47, a patent granted after the commencement of this Act shall confer upon the patentee: 

a) where the patent is for an article or  substance, the  exclusive right by himself, his agents or  licensees  to make,  use,  exercise,  sell or distribute  such  article  or substance in India;

b) where   a  patent  is  for  a  method  or  process   of manufacturing an article or substance, the exclusive right by himself, his agents or licensees to use or exercise the        method or process in India.’ 

Jeremy Bentham strongly argued that as an invention involved a great deal of time, money and effort and included a large element of risk, the exclusive use of the invention must be reserved for a period of time so that it could be exploited and thereafter used for the general increase of knowledge and wealth.

In Asahi, Kanei Kogyo
 Lord Oliver expressed the underlying objective of patent law as encouraging improvements and innovation by conferring the benefit of a monopoly for a defined period on the inventor so that he may make known his invention to the public. Another purpose equally stimulating is that companies would be willing to take risk and expend much money and efforts in the developments of scientific and technical research.

Patents have a special significance to inventors especially in the pharmaceutical industry. It is estimated that on an average more than $45 billion are spent yearly on R&D. Moreover, average R&D expenditures per company have grown at a rate of close to 300% per year.
 It is also submitted in spite of huge investments incurred; very few drugs are actually commercially produced. In the course of the R&D process, more than 8,000 compounds are tested on average, of which only one is developed into a potent and safe drug.
 Patents granted to pharmaceutical products encourage more extensive and comprehensive research in that area. The monopoly rights conferred by the patent system provide the necessary incentive for pharma companies to invest their resources in R&D.

Thus, patents provide the necessary incentive for inventors to undertake capital intensive projects knowing that they will receive have the exclusive rights to profit from their inventions once they secure patents in respect of the inventions. 

Benefits conferred upon the society:

Through patents, monopoly rights are conferred upon inventors. Inventors alone have the right to make, sell, licence the patented invention. Many consider this as detrimental to the interests of society as patentees have the discretion of charging their own prices for their products. Further, they might refuse to sell their patented products in certain areas depriving people of the benefits of their inventions. While these misgivings might to true to an extent, it s seen that that society’s interests are protected rather than derided by the patent system. Firstly, all inventions for which patents are granted are accompanied by an enabling disclosure, i.e. all details required to reproduce the invention are provided. As the details of the invention fall into the public domain, competing inventors can use this information as a base and improve upon the same, thus automatically providing for higher quality goods and increasing the choice of the consumers in the market. Secondly, although the grant of the patent confers the exclusive right to make, sell, licence the patented right etc., it is clearly provided that the use of the invention for research or teaching purposes shall not be considered as a violation of the patentees rights.  

Article 30 of the TRIPS Agreement (elaborated below)
 provides for limited exceptions to the rights conferred upon a patentee:

‘Members may provide limited exceptions to the exclusive rights conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate interests of the third parties.’ 

Section 47 of the Indian Patent Act, 1970, which embodies this limited exception clause, provides that the grant of a patent is subject to certain conditions:

‘47. Grant of patents to be subject to certain conditions:
The grant of a patent under this Act shall be subject to the condition that -

1. any machine, apparatus or other article in respect of which the patent is granted or any article made by using a process in respect of which the patent is granted, may be imported or made by or on behalf of the Government for the purpose merely of its own use; 

2. any process in respect of which the patent is granted may be used by or on behalf of the Government for the purpose merely of its own use; 

3. any machine, apparatus or other article in respect of which the patent is granted or any article made by the use of the process in respect of which the patent is granted, may be made or used, and any process in respect of which the patent is granted may be used, by any person, for the purpose merely of experiment or research including the imparting of instructions to pupils; and 

4. in the case of a patent in respect of any medicine or drug, the medicine or drug may be imported by the Government for the purpose merely of its own use or for distribution in any dispensary, hospital or other medical institution maintained by or on behalf of the Government or any other dispensary, hospital or other medical institution which the Central Government may, having regard to the public service that such dispensary, hospital or medical institution renders, specify in this behalf by notification in the Official Gazette.’

Thus it is clear that notwithstanding the fact that patents confer certain exclusive privileges, the grant of patents itself is subrogated to the interests of society.  This is of special significance in the pharma industry, where patents provide the fine balance between the incentives to innovate and safeguarding the interests of society. In the absence of sufficient safeguards to patentee’s rights, the pharmaceutical companies would not produce, let alone disclose scientific formulations, which would not only stem scientific progress but also deny the few who have access to patented products their right to enjoy them. 
From the above it is clear that it is society’s best interest that genuine innovations should be protected and rewarded without stifling further innovation.
The best illustration of how a patent benefits the public by encouraging disclosure in return for a period of exclusivity is the plain-paper copier (the “Xerox machine”). Before the invention of that copier, copies had to be made using expensive and messy systems like photography, heat-sensitive paper, or mimeographs and ditto machines. That changed when a patent attorney came up with an electrostatic copying method. Because the patent attorney was the first to invent the technique, he received a patent giving him the exclusive right to practice the invention for 17 years (under the law at that time). By the time the patent expired, Xerox was an established company, and companies like IBM and Canon joined Xerox in building and marketing plain-paper copiers.
Benefits conferred upon the government:

Intellectual property is based on liberal, democratic principles. Any person, exercising mental effort may claim it and no political system dare destroy it. Shri Kamal Nath, the Union Minsiter for Commerce and Industry has observed:
‘Intellectual property is the foundation of a knowledge based economy and is becoming increasingly important not only for creation of wealth, but for providing employment and improved standard of living for the masses.’

Thus, it clear that the benefits of the patent system are not restricted to the inventors and consumers alone. The government too is a considerable stakeholder in patent system, being a key roleplayer in the patent policy.

One of the reasons for the tremendous and rapid advance in industrial power in the United States from the 19th century was the liberal patent laws, the number of patens exceeding the million mark in 1911 itself.
 As of today it is estimated that the US and EU together hold 97% of all patents worldwide, and multinational corporations account for 90% of all product and technology patents.

The purpose of an invention is to protect and encourage fair competition in the field of technology so as to transform inventions or creations into real and productive forces as quickly as possible. A country’s market economy is dependant on the successful working of its patent system.

Patents in India:

Patents have a rich and varied history in India. As India was colonized by the British, the developments in patent law in England were generally mirrored by corresponding developments in Indian law. Law relating to patentable inventions in Britain and India is substantially the same.
 The history of the Indian Patent system can be traced to 1859, when Act VI of 1859 on protection of inventions based came to be enacted. The Act conferred certain exclusive privileges to inventors of new manufacturers for a period of 14 years. Subsequently, the British rulers enacted the Patents and Designs Protection Act, 1888 which was repealed by the Indian Patent and Designs Act, 1911 with the objective of ‘saving the interests of inventors’. However, on account of substantial changes in political and economic conditions in the country, it was found desirable to enact a comprehensive law on the subject, which would ‘ensure that patent rights are not worked to the detriment of the consumer or to the prejudice of trade or to the industrial development of the country.’ It was with this lofty ideal that the Indian Patent Act, 1970 came to be enacted. 

However, with the rapid advancements in science and technology and the development of a ‘global village’, the need was felt for greater international cooperation for the protection of the rights of inventors as well as safeguarding the interests of consumers. Consequently, in 1995, nations of the world ratified the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS Agreement) with the concomitant objective of ‘taking into account the need to promote effective and adequate protection of intellectual property rights’ and for ensuring that ‘measures and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade’. India became a signatory to the TRIPS Agreement in 1995, by virtue of which it was bound to bring its existing intellectual property laws in compliance with the TRIPS Agreement within a period of ten years i.e. by 2005. 

The first TRIPS compliant amendment to the Patent Act, 1970 came via the Patent (Amendment) Act, 2002. The Amendment made several broad reaching changes to the existing Act, in an endeavour to ‘make the law TRIPS compliant, but also to provide therein adequate and necessary safeguards for protection of public interest, national security, bio-diversity, traditional knowledge etc.’ The second Amendment, introduced in 2005, the Patent Amendment Act, 2005, was enacted with nearly similar objectives.

Thus, it can be seen that the jurisprudentially, all patent enactments in the country have sought to strike a balance between the competing interests of consumers and those of inventors. The Acts have recognised internationally accepted principles for granting rights to patentees and concurrently have made suitable modifications in the Indian milieu to provide adequate protection to society at large. Technological stagnation has been sought to be avoided and at the same time measures have been introduced to ensure that monopolies conferred by the grant of a patent are not used to the detriment of the society as a whole.

Patents--Balance of competing interests for the benefit of all:
It is clear that any patent system involves the balancing of competing interests. While companies on the one hand would seek to extend their monopoly rights over patents, thereby maximizing their profits from the same, society would require that these monopolies be destroyed, leading to more competitors entering the market thereby reducing prices of the patented product. In reality however, such a conflict of interest should not arise. As the application for a patent is accompanied by the complete enabling disclosure of the invention, competitors often use this information to produce improved products and patent them. Their improved products being also accompanied by enabling disclosure, provides the necessary base for further improvements. Thus consumers benefit as the patent system automatically leads to an increased choice in the market and companies benefit as they can focus their energies on providing new and improved products rather than diverting their resources to ascertain the nature of existing inventions.

The Act itself balances the ‘competing interests’ of society.
 It envisages that in certain exigent situations, there might be a conflict between the interests of society and the rights of the patentee. Recognizing the most basic principle of salus populii est suprema lex, the Act provides, inter alia, for the grant of ‘compulsory licenses’. Section 92 of the Act reads:
“If the Central Government is satisfied, in respect of any patent in circumstances of national emergency or in circumstances of extreme urgency or in case of public non-commercial use, then it is necessary that compulsory licenses should be granted at any time after the sealing thereof to work the invention, it may make a declaration to that effect, by notification in the official Gazette…”
Thus, through the compulsory licensing regime, the rights of the patentee are waived and the Central Government may license the patent as it sees fit. However, even in this exigency, the Act reserves the right of the patentee to secure adequate compensation, thus ensuing that the rights of the patentee are protected as well. S.89 (b) of the Act which considers ‘General principles applicable for the grant of compulsory licences’ states:

“…the interests of any person for the time being working or developing an invention in the territory of India under the protection of a patent are not unfairly prejudiced”

S. 90(ii) of the Act states:

“…the Controller shall endeavor to secure--
(ii)
“that the royalty and other remuneration if any reserved to the patentee or other person beneficially entitled to the patent is reasonable having regard to the nature of the invention, the expenditure incurred by the patentee in making the invention or in developing it and obtaining a patent and keeping it in force and other relevant factors”
Further, S. 92 of the Act which deals with granting compulsory licenses in special circumstances states:

“in settling terms and conditions of license granted under this section the Controller shall endeavor to secure that the articles manufactured under the patent shall be … consistent with the patentees deriving a reasonable advantage from their patent rights”

Similar provisions are seen when the government acquires the patent.
 It is clear from the above that the Act not only recognizes the right of the patentee in securing a “reasonable advantage” from the patented product but also considers remuneration to the patentee in case compulsory licenses are granted. Generally it is seen that it has been a practice of all nations that whenever a compulsory license have been granted, some amount of compensation has always been paid to the patentee. 
The Supreme Court of Canada, for instance has held that the duty of the Commissioner to fix reasonable compensation for the Government use of a patent vests in the patentee a legal right and a petition lies in the Court to enforce this right.

Thus it can be seen that there is an equanimity maintained through the patent system. Whenever the monopoly rights conferred upon the patentee are usurped, care is taken to ensure that the rights of the patentee are not ‘unfairly prejudiced’ in addition compensation is paid to the patentee for such ‘infringement’ of his rights.

The Act also contains general principles applicable to the working of all patented inventions. It is provided that in exercising powers concerning grant of compulsory licences, regard should inter alia be had to encourage innovations and to secure that inventions are worked in India on a commercial scale, and to the fullest extent reasonably practicable without undue delay; and not to encourage a patentee to merely import the patented article, but to see that patent rights contribute to technological innovation, and to transfer and to disseminate technology for the mutual advantage of producers and users of technological knowledge in a manner conducive to social and economic welfare and to ensure that the benefit of the patented invention is available at a reasonably affordable prices to the public and for grant of compulsory licences in respect of patents for the reasonable requirements of the public.
The ultimate goal of any intellectual property system is the advancement of science and technology as a means of securing overall social and economic development. By conferring exclusive rights on inventors, the true goals of any intellectual property system are actually the advancement of science and technology. It is expected that if additional rights are conferred upon inventors, it would induce further inventions, enabling giant strides in the development of technology, ultimately benefiting society.

Thus it can be seen from the above that the intellectual property law by protecting the rights of an inventor in his invention actually ensures the progress and growth of science and technology as a means of securing economic and social development.
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